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ents perannut 


seventh chief 
preme Court 
ion had | 


lawyer. 


than any of 

of a century 
had been active 
in rf t 
» part 


participants the poli heir 
time, but Waite had 
such contr 
Morrison Remick Waite 
ber 29, 1816, of Puritan ancestry, at Lyme 
Connecticut. His f Henry Matson 
Waite, was on the bench for thirty-five years, 
for the of which chief 
justice of the state. The son graduated from 
Yale in lass of 1837, with William M 
Evarts, Benjamin Silliman, Edwards Pierre- 
pont, and Samuel J. Tilden. After studying law 
‘for some time in his father’s office, he went to 
Miami City, Ohio, and entered the office of 
Samuel L. Young, whose partner he became aft- 
er he was admitted tothe bar in 1839, The firm 
removed to Toledo in 1850, and its reputation 
Waite is said to 
have stood in the estimation of the profession 
second cnly among Ohio lawyers to Allan G. | 
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whose acquaintance and esteem 


of value to him at a later 


signal 
u. 
In politics Mr. Waite was first a Whig 
Though he ¢ 
than most lawyers in political aff 
tt be Obio senate in 1849 an 
head of 
own 


an. 


in 1862 was at the 
st his 


In 1873 


wn 
party cs 
he was chosen both 


neress 


by 
tical parties to the state constitutional con- 
which he 


Mr 


inence Was in 


tion, over presided. 

Waite came into 
tional prom 1871, when he wa 
inted with William M. Evarts and Caleb 
Cushing to represent the United States before 
the Geneva tribunal of arbitration on the 


the I 


time 


na- 


ipp 


ght to compensation from 


the injury to American commerce 
. and other Confederate 
Though be was overshadowed 
‘estimatl 


Mr 


mmendation for his skilful mastery 


mn by his more distinguished 


iates, Waite deserved and won the 


isso 


highest ce 


and orderly presentation of the questions and 


Ived. It 


eminent services in behalf of the government 


facts inv Was as the result of lis 
before this tribunal that he came to the atten- 
tion of the President as a fitting successor to 
Chief Justice 

The 
} 


aden 


Chase. 

appointment of Mr. Waite by Prcsi- 
t Grant as chief justice of the Supreme 
to the 
country, since he was by no means yet well 
known. A prior appointment had failed of 
confirmation, and there was at first some op- 


Court was nevertlicless a surprise 


position, headed by Charles Sumner, to the 
of’ Mr. Waite. But Allan G. 
Thurman, of Mr. Waite’s own state, though 
the stanchest of Democrats, so powerfully 
advocated his nomination that the opposition 


confirmation 





his confirmation. 
Chief Justice Waite presided over the Su- 
wes | 


j 

: | 

Was overcome, and not a vote was cast against | 
| 

| 


preme Court for fourteen years. He 
never deemed a brillant judge, but was always 
regarded as a man of strong, well balanced, 
and sound judgment, whose decisions were 


His 


of the work of the court has often been men 


eminently worthy of respect. direction 
tioned as particularly businesslike and admir 

able. During his incumbency questions of the | 
highest importance came before the court. | 
One of the most famous and far-reaching of | 
those cases was that of Munn ¢, [linois, 94} 
U.S. 118, 24 L. ed. 77, establishing the doc-| 
trine that private property, when devoied to a | 


public use, as in the case of a great grain ele 
vator, was subject to public regulation in 
respect to prices, as well as in other matters. 
Many of the most important decisions under 
the FourteenthAmendment to the Federal Con- 
stitution were also rendered during his time. 
His position on the great questions that came } 


before him was always that of the clear-headed, | 
practical judge who sought for the underlying 
principle, but considered it, not as a mere ab 
stract theory, but ip the light of its necessary 
Ile iad also the clear | 
high 


operation and results. 


Vision that belongs pre-eminently to 
Character 

In private life Chief Justice Waite 
always known asa man of the strictest pro- 
bity and purity. He was a 


Church. 


was 


member of the 
Protestant For 
years he was a trustee for the Peabody Edu 
Fund IIe Washington, 


ISSS 


Episcopal many 


died in 


cationn 
March 23 
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Officer's Liability for Arrest. 


Some rather close questions which no lawyer 


can safely answer offhand arise respecting 


the liability of officers for making arrests. In 


a recent review of the authorities on this 
question in 51 L. R. A, 198, it is shown that 
the line between the cases in which an officer 


is liable and those in which he is not is some 


» and that there is a conflict of 





limes rather fin 


decisions on some phases of the subject. But 


the decisions are for the most part fairly out- 
lined in the following brief summary 





Cases denying the liability of an officer in 
such cases include instances of arrest under 
warrants which are valid on their face o1 


merely irregular, but within the jurisdiction 


of the court; also arrests without warrants 


made with reasonable ground to believe that a 
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}the proper court; 


} some other phases of the subject 





felony has been committed, or for breach of 
the peace in view of the officer, or for breach 
of city ordinances, or misdemeanors within 
view of the officer where the statute authorizes 


such arrests. The use of ordinary force to 


|restrain a prisoner lawfully arrested is also 


held 


hold that an oflicer will be liable for an arrest 


lawful. But the authorities generally 


under a warrant that is invalid, void, or out- 


| side the jurisdiction of the court, or for an 


arrest Without a warrant on mere suspicion of 
a felony, or without a warrant for breach of 
the peace or violation of a city ordinance or 
mere misdemeanor, where cither of these of 
fenses was not committed in his 


He is also held liable for an arrest outside of 


presence 


his local jurisdiction, or for unreasonably de 
taining a prisoner or failing to take him before 
also where he arrests the 
wrong party, or arrests the real offender under 


There 


7 


a Warrant naming another person 
some conflict as to the liability of an officer fo 


“1 


making an arrest under a warrant where the 
warrant is not in his possession, and also on 
Consider 


ing the great number of arrests that are con 


stanly made, it is not strange that there are 
many cases on the subject. In fact, there are 
numerous arrests made by ofticers who know 
they are acting without authority of law, but 
who make the arrests, as they believe, in the 
interest of justice, taking their chances of be 
ing held accountable therefor However 
justifiable this may be in some cases when 
dealing with known criminals, it is a practice 
that is capable of great abuse, and the liabil- 


itics of oflicers ought to be well understood. 


<> 


Liability of Agent or Servant to Third 
Persons for Tort. 

A departure from the ordinary rule that 
holds an agent or servant liable to a third per 
son Who is injured by the employee’s tort in 
the course of his employment was made in the 
recent case of Hodgson v. St. Paul Plow Co 
78 Minn, 172, 50 L. R. A. G44. It was 
decided that a trust fund was traced 


into the hands of a 


there 
where 
servant, who received it 
from his master and held and disbursed it un 
der his with 


rights of the real owner, and with knowledg« 


master’s orders, notice of the 


that his master insolvent, he was not 


liable to the owner of the fund for conversion, 


because not he, but his 


wis 


had the pos 


This de- 


master, 
the fund. 


session and control of 
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° 
cision is based on authorities in replevin cases, 
but it is out of harmony with the other cases 
on the liability of an agent for trespass, con- 
version, or other active tort. The court, after 
declaring that an action could not have been 
maintained against the servant tc make hima 
trustee of the fund while he had it in his pos- 
session, says that, if such an action could not 
be maintained, then one cannot be maintained 


ifter the trust fund has been distributed. The} 


two cases, however, are not necessarily the 


came. Even if the servant were not liable | 


for merely holding the property which his 
principal has delivered to him and refusing to 
deliver it to another person, as to which the 
authorities are by no means agreed, he might 
be liable for conversion after he had by posi- 
tive acts on his part aided in putting the 
money beyond the reach of the true owner, 


There might be a regson for denying his lia- | 
bility to an action sgainst him for the fund | 


while it was in his possession, because of other 


remedies by which the rights of the owner | 
might be established, but, when the servant | 
has made such other remedies impossible by | 


putting the fund beyond the owner’s reach, it 
is not easy to see On what principle of law his 
liability can be denied. 

This question is similar to that of the lia- 
bility of a servant or agent for negligence by 
which third persons are injured. There are 


dicta and declarations of Jaw writers to the} 


effect that there is no liability in such cases 
except that of the master. Wharton on 
Agency, = 538, says: ‘* By Anglo-American 
law a servant, who, by negligence in the dis- 





charge of his duties, injures a third person is 
not personally liable to such person.” Some 
What similar statements are made in Story on 
Agency, $ 308, Dunlap’s Paley’s Agency, § 
096, and Evans on Agency, § 385. But these 

fa and textbook statements are shown by a 
note in 28 L. R. A. 433, to be unmistakably 
wrong; and they originated in a dictumin a 
dissenting opinionin Lane v. Cotton, 12 Mod 
488, 1 Ld. Raym. 646. On what principle the 
ommon duty of men to regard the interests 


of their fellowmen, at least to the extent of | 


refraining from any torts or. negligence to- 
wards them, cun be escaped by those who are 
inder contract relations of service to someone 
The duty to the 
employer is one thing; the duty to other peo 
nl 


ple to refrain from injuring them is quite 


else, it is impossible to see. 


another thing, and is by no means merged in 


644, shows that any such theory of exemption 
| of employees from liability for their active torts 
| to third persons has not beenestablished. By 
la very general consensus the authorities up- 

hold the general rule that one who does an 
; unlawful act, or an act of misfeasance and 
| positive, aggressive wrong, cannot escape ha- 
| bility therefor on the ground that he is an 
} agent or servant of another. 
cia ialecpcansat 


The Case of Paul v. Virginia. 





inst national regulation of 
insurance, that has been built up by Paul o. 
| Virginia, 8 Wall. 168, 19 L. ed. 357, and later 


cases, has become pretty clearly recognized. 


The barrier a: 


2 


An ingenious attempt, however, is made by a 
| writer in the Baltimore Underwriter, Volume 
64, page 252, to undermine and remove this 
obstruction, He contends that the decision of 
| this question in Paul v. Virginia was a mere 
| dictum, and that the later cases following it 
have been determined upon the authority of 
that case, and ought not to be held conclu- 


sive. 


The basis of the contention is that the deci- 


sion would have been the same whether insur- 


ance were regarded as commerce or not, and 
that what was said on this question was there- 
fore a mere dictum. This theory is based on 
the claim that, even if insurance had been 
held to be commerce, since Congress had not 
regulated the matter, it was competent for the 
states to do so. The writer does not deny 
that the Supreme Court is now fully com- 
mitted to the often-declared doctrine, that the 
nonexercise by Congress of the power to reg- 
ulate commerce is equivalent to the declara- 
tion that such commerce shal! be free from 
any restrictions; but he contends that at 
the time of the decision in Paul ¢. Virginia 
the contrary doctrine was settled in that court. 

This is the foundation of his argument, and 
in this it is pretty clear that he is wrong. In 
the early cases the court was by no means 
| fully settled on this subject, but the rule that 
may be traced through those early decisions, 
| with the least inconsistency on the part of the 
court, is that the power of the states to inter- 
fere with commerce in the absence of any 
reguiation by Congress is limited.to matters 
that are local in their nature or operation, or 
that constitute mere aids, means, or instru- 





ments of commerce. In the language of Mr. 
Justice Curtis in the case of Cooley 7. Wardens 


the duty of service to the employer. The an-| of Philadelphia, 12 How. 299, 13 L. ed. 996, 


notation to the Hudgson Case, in 50 L. R. A. 


which was decided long before the case of 
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Among the New Decisions. 


Animals, 


1 
| permission of the conductor, but in violation 
| of a rule which requires him either to pay fare 
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or have a pass 


Commerce. 


A humane society which is by statute au-| — 


thorized to destroy or appropriate unlicensed 


dogs is held, in Fox v. Mohawk & H. R. Hu-} 
mane Society (N. Y.) 51 L. R. A. 681, not to} 


be entitled to receive the license fees for its 
own purposes, on the ground that this would 
be an appropriation of public money for pri- 
vate purposes, and a special privilege given it 
to keep dogs without paying fees is also held 


unconstitutional 


Associations, 
A produce exchange is held, in Ertz 2. Pro- 
duce Exchange Co. (Minn.) 51 L. R. A. $25, to 


be an illegal combination in violation of a 


statute, when it 
regulate the credit to be allowed its members 
discriminate in the price to be paid for pro- 
duce against persons not members, contro] the 
delivery of goods, and provide a penalty by 
fine and suspension for offending and default- 
ing members. 


Benefit Societies, 


Meetings outside the state of incorporation | 


are held in Sovereign Camp W. O. W. v. 
Fraley (Tex.) 51 L. R. A. 898, to be impliedly 


authorized in case of a corporation constitut- | 


ing the supreme legislative department of a 
benevolent order with power to establish sub 
ordinate bodies throughout the United States 


and Canada. 


Carriers. 

A rule forbidding passengers to ride on the 
front platform of an electric car, and making 
them do so at their own risk, is held, in Sweet- 
land v. Lynn & B. R. Co.(Mass.)51 L. R. A. 783, 
to be reasonable, but it is also held to be waived 
when passengers are accustomed to ride there 
freely and without question, and to pay fare 
while doing so. 

A night watchman at a railroad depot, who 
gets on a train after being off duty a few days 
to ride to the depot to announce his readiness 


to resume duty the coming night, is held, in | 


Chattanooga Rapid Transit Co. v. Venable 
(Tenn.) 51 L. R. A. 886, to be entitled to the 
rights of a passenger if injured by negligence 
of the carrier, where he is riding by implied 


| The power of the state to make it an offense 
to induce or aid articled seamen to desert from 
a foreign vessel while in the waters of that 
state is upheld in Handel rv. Chaplin (Ga.) 51 
L. R. A. 720, in the absence of any legislation 
by Congress on the subject. 

A city ordinance requiring a license fee for 
the privilege of towing boats in a harbor, al 
though the barge thus engaged had a coasting 
license under United States authority, is held, 
}in St. Louis v. Consolidated Coal Co. (Mo.) 51 
| L. R. A. 850, to be in violation of constitu- 

tional] provisions as to regulation of commerce, 
and prohibiting tonnage duties by state au- 
thority. 


s constitution and by-laws | 


Committee of Political Party. 


The right of a county committee of a po- 
litical party to remove a member is denied in 
People ex re’. Coffey v7. Democratic General 
Committee (N. Y.)51 L. R. A. 674, under a 

| statute which provides for the election of such 
| committee for a specified term 
Constitutional Law. 


A majority of the votes for a constitutional 
| amendment is held, in Ze Denny (Ind.) 51 L. 
R. A. 722, insufficient for its adoption, under 
a constitutional provision requiring a majority 
| of the electors of the state to ratify it, where 
the number cast for the amendment is less 
than half of the votes cast at the same elec- 
tion for state officers and presidential electors. 

The constitutionality of statutes regulating 
the right to practise medicine, which is sus- 
tained in most of the decisions found in a note 
in 14L. R. A. 581, is again upheld in State o 
Bair (lowa) 51 L. R. A. 776, notwithstanding 
the exemption from examination of those who 
have certificates from reputable medical 
schools, and those who have practised in the 
| state five years, three of which have been in 
the same locality 


Contracts. 


What amounts to a contract in restraint of 
| trade is held, in Clark v. Needham (Mich.)51L 

R. A. 785, to be made by a lease of machinery 
| used for making chaplets or anchors, with an 
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agreement that the lessor would not engage in 
such business for five years, except to furnish 
one specified party for his own use, while the 
lessee executes another lease to the first lessor 
for the use of such machinery for any purpose 
except to make chaplets or anchors, and there 
is no limit in the lease as to territory, while 
the lessor’s business extends into several states, 

The refusal of the purchaser of wood to 
pay, as he had agreed to do, for each shipment 
as received, and his declaration that he would 
not pay for a shipment until the next ship- 
ment was received, while he insisted on hav- 
ing all the wood shipped, is held in West. ¢. 
Bechtel (Mich.) 51 L. R. A. 791, not to consti- 
tute an abandonment of the contract on his part 
which would justify the seller in refusing to 
complete his contract. 

A right of action for breach of a contract 
by the payees of a note in transferring it to a 
bona fide holder is held, in Lyle «. McCormick 


Harvesting Mach. Co. (Wis.) 51 L. R.A. 906, to | 


arise on such transfer, allhough the maker is 
insolvent and has not paid the note; but the 
fact of insolvency is held to be a matter for 
consideration on the question of damages. 
Failure to run street cars as often as every 
half hour during part of one winter is held, 
in Buffalo & L. Land Co. v. Bellevue L. & 
Imp. Co. (N. Y.) 51 L. R. A. 951, not to jus- 
tify a rescission of a contract for land, by 


which the vendor agreed to operate a street | 


railway and run cars every half hour as such 
roads are usually run, where the failure was 
due to unusually heavy snowfalls and winds, 
which made it practically impossible some of 
the time to run the cars, and this road was 
run as well as other roads in the vicinity. 


Corpse. 


An attempt to make an unlawful sale of the 


dead body of a human being is held,in Thomp- 
State (Tenn.) 51 L. R. A, 883, 
indictable and punishable at 


the common law, 


Son 


to be a 


misdemeanor, 


Courts. 

The decision of the state central committee 
of a politic bodies claiming 
be the executive committee of a county is 
Ky.) 51 L. R.A 


conclusive on the courts 


al party between 


held, in Davis c. Hambrick 
6.1, to be 

The rule generally adopted by the courts, 
as shown by the note in 42 L. R. A, 235, 


against interference with church tribunals on 
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 sccbaattiad matters, is held; in Hatfield ». 
De Long (Ind.) 51 L. R. A. 751, not to pre- 
vent an injunction agaiust proceedings for the 
expulsion of a member by a church tribunal 
} which has not been organized in conformity 


with the constitution of the church. 


Damages. 


liable for injuries to an employee by the ex- 
plosion of a boiler, on the ground of nezgii- 
gence in failing to discover the defect by in- 
spection, is held, in Boston Woven Hose & 
Co. v. Kendall (MMass.) 61 L. R. A. 
781, not to preclude him from recovering 
against the maker of the boiler on breach of 
warranty. 


The fact that an employer has been held 
| Rubber 


The number of infringing articles purchased 
by defendant for incorporation into his mauu- 
|factured product is held, in Rose v. Hirsh 
(C. C. A. 38d C.) 51 L. R. A. 801, to be a basis 
of damages in an action for infringement of a 
patent, where up to the time of infringement 
he had purchased all his stock from the pat- 
entee, Who had a strict monopoly, and aftcr 


wards deliberately substituted infringing ar- 
| ticles for the patented ones, so that the con 
| clusion is irresistible that, in the absence of in- 
fringement, he would have purchased the 
| same quantity from the patentee. 


Death, 


The mother of an illegitimate child is, in 
|} Alabama & V. R. Co. cv. Williams (Miss.) 51 
L. R. A. 886, denied a right of action for its 
death under a statute authorizing such actions 
by the mother or other specified relatives of 
| the deceased person. 





An illegitimate half sister is held, in Illinois 
Cent. R. Co. ¢ 51 L. R. A. 
| 837, not to be a ‘‘sister” entitled to sue as such 
|for the death of a sister or brother under a 
Statute, 


Johnson (Miss. 


Dentists. 


| A statute authorizing some of the members 
of a board of dental examiners to be appoinicd 
by the state dental associations is upheld in 
Overshiner v. State (Ind.) 51 L. R. A. 748, 
against the claim that a private corporation 
cannot be authorized to appoint officers, or to 
| exercise police power. 


ed 


etre Bes Tecan ent 


re 
BE ein 


Tae 


pn 





—— ws sowssg Wasevevw uw G2 £562, 





re- 
the 
nal 
ity 


‘ing 


1 of 


ised 
ibu- 
irsh 
ASS 
ofa 
ent 


{tur 
r ur 
con 
f in- 
the 


yr its 
lions 
es of 


mbers 
rinicd 
‘id in 
. FAS, 
ration 
orto 


EP ete APN 


———————— 
Rass ¥ 


ra 


CASE AND COMMENT. 





Eminent Domain. 


A pole used by a trolley passenger street 


| 
| 
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Co. (Iowa) 51 L. R. A. 758, necessary to bind 
the guarantor, where the guaranty is made to 


secure advances by a bank to another person 


railway line in a city street is held, in La|on checks, drafts and overdrafts up to a lim 


Crosse City R. Co, 0. Higbee (Wis.) 51 L. R. 
A. 923, not to be an additional burden on the 
fee, though the same court held, in 41 L. R. 
A. 575, that an electric railway on a country 
road is an additional burden. 

A railroad company is held, in Kansas & T. 
Coal Railway v. Northwestern C. & M. Co. 
(Mo.) 51 L. R. A. 936, to have the right of 
eminent domain, though its road is short and 
Luilt chiefly for the transportation of the coal 
of a coal company which is composed of sub- 
stantially the same persons that are in the rail- 
road company. 


Executors and Administrators, 





The grant of ancillary administration in a 
county in which there is a note belonging to the 
estate, although the debtor resides in another 


county, is held in Eugelskirger’s Appeal (Pa.) | 


51 L. R. A. 876, to be authorized by an act 
providing that, where the decedent was not 
domiciled in the commonwealth, such letters 
shall be grantable in the county where the 
principal part of his goods and estate shall be. 





Garnishment,. 

In accordance with the doctrine declared in 
several jurisdictions, as shown by the note to 
Illinois C. R. Co. e. Smith (Miss.) 19 L. R. A. 
577, it is held in Bullard & Hoagland 7, Chaf 
fee (Neb.) 51 L. R. A. 715, that a debtor can 
be garnished only in a state where the debt is 
payable, if that be the place of residence of 
his creditor, 


Gas. 


A rule of a gascompany charging those who 
use natural gas for both lights and fuel a rate 
of 20 cents per 1,000 feet, regardless of the 
amount used for either purpose, while it is 
supplied to those who use it for fuel only at 
124 cents per 1,000, as had been done formerly 
to those who used it for any purpose, is held, 
in Richmond Nat. Gas Co, vr, Clawson (Ind ) 
51 L. R. A. 744, to constitute an unreasonable 
discrimination which makes it void. 


Guaranty, 


Notice of the acceptance of a guaranty is 





| 


i cured, 





ited amount, within a specified period, sl- 
though there is an express waiver of demani, 
notice, and protest in collecting such obliga- 
tions. 





Highways. 


The right of a street railway company to 
remove shade trees which are an obstruction 
to the road which it is authorized to build is 
upheld in Miller c. Detroit, Y. & A. R. Co. 
(Mich.) 51 L. R. A. 955, without requiring 
compensation to the abutting owner, though 
notice to him is required, as well as an oppor- 
tunity to remove the trees if he sees fit. 


Husband and Wife. 


Cohabitation after the removal of an imped- 
iment to legal marriage is held, in Barker 2. 
Valentine (Mich.) 51 L. R. A. 787, to consti- 
tute a lawful marriage, where the wife entered 


|} into the relation without Knowing of the im- 


pediment, and did not learn of it until after 
her husband's death, though she had lived 
with him for seven years after theimpediment 
was removed, and had been described by him 


j} as his wife in insurance on his life payable to 
| her, 


A loathsome disease, making it unsafe for 
aman to marry, when it appears without any 


|intervening fault of his after the contract is 


made, is held, in Trammell v. Vaughan (Mo.) 
51 L. R. A. 
postponement 


854, to be sufficient reason for 
of the marriage until he is 
and, if permanent, to justify his re- 
fusal to carry out the contract. 

A conveyance to sons of a former mar 
riage, made without consideration other than 
love and affection by a man who has entered 


; os 
into a contract for a second marriage, when 


| made without the knowledge or consent of his 


prospective wife, is held, in Ward ve. Ward 
(Ohio) 51 L. R. A. §58, to be a fraud on her 
marital rights, which will not defeat her 
right to dower in case of his death after the 
marriage, 


Imprisonment for Debt. 


The imprisonment of sureties for refusal to 
pay a judgment against their principal is held, 


held, in German Sav. Bank vo. Drake Rooting|in Second Nat. Bank v. Becker (Ohio) 51 L. 
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R. A. $60, to be an unconstitutional imprison Judgment. 
ment for debt. 


A deed in fraud of creditors, which the 

Inebriates. statute declares void, is held, in French Lum 
a bering Co. v. Theriault (Wis.) 51 L. R. A. 910 

A statute providing for the treatment of in- | to be merely voidable, and sufficient to pre 
ebriates at public expense in any county hav- | vent the acquisition of a specific lien thereon 
ing 50,000 or more inhabit 








ntsis held, in Mur-| by a judgment subsequently rendered against 
ray Commissioners of Ramsey County the grantor. 
(Minn.)51 L. R.A. 828, unconstitutional on the 


ground that classification by population for Landlord and Tenant, 


such a purpose is purely arbitrary. 


i 
|} such as a defective balustrade on a porch, are 
Infants, | held, in Smith @. State ez re’, Walsh (Md.) 51 
L. R. A. 772, not to make the landlord, who 
A contract made by a mother on her death-| has 
bed, with the assent of the father, by which | for i 















erved no part of the premises, liable 

jury to a child of a subtenant,—especi 
the custody of their children is given to rela-| ally when no defect is shown to have existed 
tives of the mother, is held in Hibbette ¢ | at the time the original lease was made. 
Bains (Miss.) 51 L. R. A. 889, to be null and | 


} 


void on the ground of public policy 


License. 


i 





Injunction A license tax on sales of merchandise at 

a | auction, though alleged to be prohibitory be- 

An injunction against the publication of | C@US¢ the rate is fixed at $25 per day, is held, 

: : ° ° . i Stull » »\Nattos Tas 51 > Q» 

letters by producing them in evidence is de- | !2 StU! DeMattos (Wasb.) 51 L. R. A. 892, 


nied in Barrett 2. Fish (Vt.) 51 L. R. A. 754, | 80 be within the power of the city council to 


il i . 


although the complainant, who wrote and re- | !cense for regulation and for revenue. 


ceived them and against whom they are to be| A® Ordinance imposing a greater license fee 
used. gave them to an agent with instructions | £0T the sale of intoxicants on the main stree 
to burn them, and he violated his trust. of a town than fora license on other streets is 

A bill in equity to restrain an action at law held, in Harrodsburg ¢. Renfro Ky.) 51 LR 
on a judgment is upheld in Dowell v. Good- A. 897, to be unconstitutional. 


7 ’ 
= 


win (R. I. R. A. 873, where the judg 
ment had been obtained by the fraud of an Master and Servant. 

officer charged with the service of the writ, | a 

‘ly returned that he had served it:| The general doctrine that a master is not 


who fal 





and an action at law against the ofticer is held | required to furnish medical aid to a servant, 
not to constitute an adequate remedy at law, | 48 shown by a note in 23 L. R. A. 546, is 
; : recognized in Godshaw v. J. N, Struck & 
Brother, 51 L. R. A. 668, which holds that a 


Insurance, Sree 3 
foreman in charge of the carpenter work on a 





we 


: 1 : ’ building bas no implied authority to engage 
The failure to take an inventory and to pre-| °4 2 . 3 ‘ 


niPew 


a physician for an injured employec 

The use of old barrels that have contained 
whisky, oil, etc., for shipping iron, is held, in 
Purdy ov. Westinghouse Electric & Mfg. Co 
(Pa.) 51 L. R. A. 881, not to make the em 


bployer liable for injury to an employee caused 


serve books of account in a fireproof safe is 
held, in Connecticut F. Ins. Co. 7. Jeary 


Neb.) 51 L. R. A. 698, insufficient to prevent 


recovery under a policy providing that the as 


sured shall take an inventory at least once a 
year, and shall keep books of account and 


preserve all inventories ’ books securely | PY ¢XPlosion of a barrel when a match was 
TescerTve ili Ver orie inG OOKS { 1y - 

- lie aL he 1 her o i 
locked in a fireproof safe, where the fire cc lighted to read the number on it. 


curs in less than one year, since such provi 


sions must be construed conjointly,and,to work Mortgage. 

a forfeiture, there must be a failure to per — 

form all the conditions named, and not any A change in the color of a mortgaged horse 
particular one of them | after the mortgage was given is held, in Tur- 
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CASE AND 


)51 L. R. A. 800 


to defeat the rights of the mortgagee as 


pin v. Cunningham (N. C 
not 
against a subsequent purchaser of the horse 


without notice of the mortgage. 


Municipal Corporations. 


Spring Lake (N. J. Err. & 
App.) 51 L. R. A. 657, it is held that a muni 
cipality, as the representative of the public 
toabate or prevent a nuisance upon 
public property within its limits. 


Nuisance, 


The lis 
created by another person is held, in Rock port 
v. Rockport Granite Co. (Mass.) 51 L. R. A. 
779, to exist in the case of a derrick with a 


ibility of a landowner for a nuisance 


guy rope stretched across a highway so low as 
to be dangerous to travelers, where the land 
owner permitted it to remain after he had 
knowledge of it, though it was erected by a 
licensee. 


Physicians. 


See also ConstiruTionaL Law. 
The practice of osteopathy is held, in Little 


® State (Neb 1 iL. R. A. 717 


practice of medicine within the meaning of a 


, to be the 


statute requiring a certificate from the state 


board of health for engaging in such business, 


Prohibition. 
1 authorized by a 
State Constitution is held, in State ez re/ 
an (Mont.) 51 L. R. A. 958 
imited to the uses of the writ recog 
nized at the 


Scharnikow ¢. Ho 





time when the Constitution was 
idopted, and if at the time the writ lay only 
to reach judicial proceedings, it is unaffected 


by a subsequent statute attempting to enlarge 


it so as to reach ministerial acts. 


Public Improvements. 

A railroad running along the side of a street 
Without occupying any part of it is held, in 
Chicago, R. I. & P. R. Co, 2. Ottumwa (Iowa) 
51 L. R. A. 763, not to be subject to an assess- 
ment for strect paving, under a statute pro 
viding that assessments should be made upon 
lots or parcels of land fronting on the high- 
way. 





COMMENT. 





Sale. 


A sale 


are to be used in a house of il] 


of goods with knowledge that they 
fume, reserving 
title and right to retake possession on default 
in the deferred payments, is held in Standard 
Furniture Co. 7. Van Alstine (Wash.) 51 L 
R. A, 889, to make the vendor a participant in 
the illegal use, which will defeat its right to 


goods from purchasers of them 


recover the I 


it sale under execution against the vendee, 
even if they buy with notice of the vendor’s 


ht. 


rig 


Street Railways. 


One who alights from a street car, and goes 
behind it to a parallel track, on which he is 
struck | 


Electric 


y another car, is held, in Chattanoog 
Co Boddy (Tenn.) 51 L. R. A 


1 
only a traveler on the highway, and 


‘ 





no longer entitled to the extraordinary degree 


of care that is due to passengers. 


Taxes, 





A suit for the collection of taxes is held, in 
Marye v. Diggs(Va.) 51 L. R. A. 902, not to 


be within the jurisdiction of chancery, where 


provided 


tat 


the statutes have other etticient 


remedies. 
rhe fact that personal property which has 
been omitted from taxation for the previous 


year is no longer in existence, and 


therefore 
cannot be entered for the tax of the current 
year, is held in State er Davis & Starr 
Pors (Wis.) 51 L. R. A. 917, 


not to prevent it from being entered for the 


Lumber Co. @. 


that iy 
Oat in 


omitted year under a statute providing 


cases of omitted assessments the property 


shall be entered ‘‘ once additionally ” for each 
of the previous years that it was not taxed 


Waters. 


The diversion of a la quantity of water 
from a stream for use in salt works, and the 





pollution of the stream by a return of part of 
the water, which makes the stream so salt that 
cattle will not drink it except as a matter of 
necessity, and many fish are destroyed, is held 
Kerr Salt Co. (N. Y.) 51 L. R. 
A. 687, to be a wrong which can be restrained 


in Strobel 


by a lower riparian proprietor. 
The draining of underground or subsurface 
water from land by powerful city pumping 


New York (N. Y.) 


i works is held, in Frobell ¢ 
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$1 L. R A. 


owner of the 


695, to 
lund can restrain and for which 
he can have damages, 

The 
large quantities for shipment 
held, in 
51 L I. A. an exercise of a 
common right in such waters, 

The Which cuts the 
underground channels of springs, and is dis 


be a wrong 


taking of ice froma public 
for market is 
Sanborn ¢. Pec ple’s lee ( oO. 


829, not to be 


running of a tunnel 


charged into a stream, is held, in 
Butterfield Min, Co. (Utab) 51 L 


R. A. 930, to give the owner of the tunnel a 


Irrig. Co. ¢ 


right only to such part of the water as is devel 
oped by percolation, and, where the owner of 
the springs was the first appropriator of water 
from the stream, it was held inequitable to 
allow the diversion of the water which would 
naturally flow into the stream at a place Where 
he would get the benefit of it and its discharge 
through thetunnel at another point. The an 
notation to this case is on the use of a natural 
stream to convey appropriated waters. 
Wills. 

In case of death, by the same disaster, of 
sisters who left wills in each other's favor, 
with no circumstances appearing from which 
it can be inferred that either 
other, it is held, in Re Willbor 
R. A 
estates will be determined as if death occurred 
to all at the 


survived the 
(R. I 
863, that the rights of succession to the 


same moment. 


Recent Articles in Caw Journals 
and Reviews. 


‘Discharge in Bankruptcy from Partnership 
Debts on Voluntary Individual 
52 Central Law Journal, 461 

“Situs of a Debt 
ings 52 Central Law Journal, 440. 

“The Collateral Act of 
Centrai Law Journal, 420 
Trial; Witnesses and 
Their Examinations.”—63 Albany Law Jour- 


Petitions,” — 
in Garnishment Proceed- 


Judgment.”—52 


‘ Preparation for 


nal, 232 
Noise Nuisance.”—63 Albany Law Jour 
nal, 230 


‘Ethics of the 


Albany Law Journal, 220 





“The Federal Constitution, Its Origin 
Growth, Dangers, and Powers.”—63 Albany 


Law Journal, 211. 


which the | 


lake in | 


Minn.) 


Herriman 


) 51 L. | 


Law of Negligence F 63 


COMMENT. 





‘Set off inthe Administration of Insolvent 
and Bankrupt 


oo 


Review, 377 


Estates.”"—1 Columbia Law 


* The Joint Resolution of Congress Respect- 
ing Relations between the United States and 
Cuba."’"—1 Columbia Law Review, 372. 


‘The Enforcement of Parol Contracts Re- 
lating to Real Estate.”"—52 Central Law Jour- 


| nal, 402, 


‘The Young Lawyer and His Beginnings.” 
—9 American Lawyer, 22 

‘The Negotiable Instruments Law.— A 
Reply to the Criticisms of Professor Jamcs 
arr Ames.”—9 American Lawyer, 216. 

‘Submerged Lands of Meandered Lakes.” 
—9 American Lawyer, 214. 

‘*A Plea for the Country Lawyer. 
erican Lawyer, 164 

‘**The International Court of Arbitration at 
The Hague.”"—9 American Lawyer, 160, 


‘“—9 Am- 


‘*The Use and Abuse of Corporations.”"—9 
American Lawyer, 158. 
‘*Nuisance on Highway from Defective 
—65 Justice of the Peace, 325 
| ‘Jury Packing.”—65 Justice of the Peace, 
o21. 
‘* Interest as Damages.’ 


| Sewer,” 


—21 Canadian Liaw 
Times, 273. 

* Practice as to Reccivers.”--21 Canadian 
Law Times, 261. 

‘*Proof of Insanity asa Defense in Crim 
"—1 Bench and Bar, 7 

‘British and European Criminal Law Com- 
pared.” -5 Law Notes, 48 

Duty of Wife to Adopt Her Husband’s 

Change of Abode."—5 Law Notes, 46 

‘*Checks to Impersonators."—18 Banking 
Law Journal, 415 

‘* The So-Called Right of Public Meeting.” 
—22 Australian Law Times, 164. 


inal Cases 


‘* Fixtures as between the Grantee or Mort 
gagee of the Realty, and the Chattel Mort- 
gagee or Conditional Vendor of Things An- 
nexed Thereto.”—52 Central Law Journal, 
480 

‘Effect of a Plea Puis 
ance.”—1 Bench & Bar, 9. 

‘Canadian Copyright in Its Constitutional 
ahd International Aspects.” 
Journal, 370. 


Gardening 


Darrein Continu 


Canada Law 


—3 
"—13 Green Bag, 295 

* Responsibilities of American Lawyers.”— 
5 The Forum, 197. 

rhe 

Forum, 201. 

‘The Lawyer and the State.” 
| Law Journal, 801. 


Baccalaureate Address.” --5 The 


— 10 Yale 





iWoOtTsRs Is LO.G, 1D Prove ©. NeW LOTR UN. 








CASE AND COMMENT. 167 
— - icaneciaton atin Taine 
lvent ** Liability of Telegraph Companies for Er- | ‘* Pollock on Torts.” Annotated ed 
lew ror or Delay in Transmission or Delivery.”-—— | edition. (Banks Law Pub. Co., 2 rray 
53 Cent. L. J. 4 St. New York City.) 1 Vol. $5.vu net. 
spect: ‘Liability for Injuries from Fireworks." | ++ Liability of Shareholders.” By Samuel 


5 Law Notes, 65 M. Israeli. (Boston Book Co., Boston, Mass.) 
s and . ee a ite a Sie _ awe . cm 
“ Unanimity Verdicts.”--10 O. S.,6 N. S.}1 Vol. $.75 net 
Chic. L. J.5 


's Re- ‘“‘Ames on Forgery.” Reissued without 
‘ . 1e 3 j cific Perfo “e”* . , 
Piston: Two Questions in Specific Performance.” | change. By Daniel T. Ames. (Boston Book 
1 : — ae 
—49 O. S., 40 N. S. Am. L. Reg. 319. Co., Boston, Mass.) 1 Vol. $2.50 net. 
ngs.” ~ ue a = ne a rele ‘‘Arnould on Marine Insurance.” ‘th ed. 
a graph Companies; Legislative, Municipal, and By Edward L. De Hart and Ralph I. Simey 
‘ongressional.’’—A4! ; - . S. 4 . . > , ; - : ; 
—_" Congressional 190. S., 40 N. S. Am. L. Bosten Beek Ce 2 Vols. $15.00 net. 


Reg. 335 


“The True Meaning of the Term ‘ Juris- 


lamcs ‘Digest of the Law of Insurance.” By 


John R. Berryman, (Callaghan & Co., Chi- 


dicti "49 O. §., 40 N.S. Am. L. Reg. | , 2 1s 
ain 0 diction. 49 O. , 40 N.S. Am. L. Reg cago, Ill.) Vols. 3and 4. $15.00. 
346. 7 This series of digests of insurance law is a 
‘* Tyirecti Terdicts ; “exceptions ir li- ‘ rs : 
yaaa Directing Verdicts and Exceptions i . ‘| continuation of that begun by Mr. Sansum. 
ois Revie eC ”* 9? Nat. Cor p. |- ° 2 
445, Reviewing Courts.”—22 Nat. Corp. Rep. | py, present volumes have added cases from 
Me) «es + 
, ‘ ; on, Sea call ; , Australian and Hawaiian reports, Also some 
ee ‘Justices with a Bias.”—65 Justice of the = — 


j Canadian cases decided in the period covered 
. . 
Peace, 386 


by prior volumes, which were not accessible 


-_ 
WOOT Ow sees fe even 


‘* Required Numbers of Witnesses; a Brief 


; 5 a : ; ae »,| atthe time of their preparation, have been in- 
History of the Numerical System in England _ 


—15 Harvard Law Review, 83 

‘*The Right of Asylum in the Legations of 
the Enited States in Central and South Am 
erica.”—15 Harvard Law Review, 118. 


cluded in these volumes. No change has been 
made in the method of stating the cases, the 


facts being stated and the language set out 


where the question ruled turned on the facts 


Lae or on the construction of language. Notes in 


‘* Possession as Proof of Title in Eject-) | 7 
«es . a these volumes, more numerous than in the 
ment.”—3 Bombay Law Reporter, 101. 


adian preceding, collect cases on controverted prop 


~ & 

os = 

. © 
on PL a TARE ee 


(a Oe ositions. The volumes cover, not only courts 
Crim New Books. of last resort, but also intermediate courts, 
** Money’s Digest of New Mexico Reports.” 
Com- “Greene's Laws of Taxable Transfers.” | (Callaghan & Co 1 Vol. $8.25 net, 
24 ed. By Andrew J. Nellis (Matthew Bender, ‘*Laws of Cemetery Associations of New 
and’s Albany, N. Y.) 1 Vol. $2.00 net York.” (W. C. Little & Co., Albany, N. Y.) 
K ‘Greene’s Tax Law.” 2ded. Rewritten|1 Vol. $1.00 
nking and revised. (Matthew Bender.) 1 Vol. $5.00) ** Thompson's Annotated Indiana Citations 
act. Supplement.” (Bowen-Merrill Co. Indian 
ling.” ‘Civil Service Law of the State of New | apolis, Ind.) 1 Vol. $6.00 net 
. York.”” By William Miller Collier. (Matthew ‘Insurance Digest.” By Guilford A. 
Mort Bender.) 1 Vol. $4.50 net Deitch. (Bowen-Meriill Co.) Vol. 13. $3.00. 
Mort- ‘Statutes of California Extra Session This 13th volume of this series of digest of 
s An- : 1900. Regular Session 1901. (Bancroft-Whit- insurance cases, follows the same line as its 
urnal, ney Co, San Francisco, Cal.) 1 Vol., 1114 predecessors, the prominent characteristi: 
pages. $4.75 of the method of digesting being that the facts 
ntinu “Index to Oregon Reports.” By ‘V. IL. upon which a ruling is made are always fully 
Parker W..H. Parker, Box 383, Portland, | given 
tional Oregon.) 1 Vol. $5.00 ‘“Martin’s Chancery Decisions.’ Edited 
. Law ‘Nebraska Annotated Code.” By J. E. | and annotated by James H. Stevenson, Little 
Cobbe ¥. (J E Cobbey, Beatrice Neb ) Rock, Arkansas. (Arkansas Dem crat Cu. 
36.00 Little Rock, Ark ) 1 Vol. $5.00 
rs."— ‘* Bank Collections By A. W. Selover This volume contains decisions almost en 
(Keefe Davidson Law Book Co., St. Paul, | tirely of the Pulaski Chancery Court during 
. The Minn.) 1 Vol. $4.00 net the incumbency of its bench by Thomas ]. 
International Law.” By Cushman K.!| Martin. The editor has added notes, with 
) Yale Davis, Keefe Davidson Law Book Co.) 1 ) such additional citations as were thought to 
Voi. $3.50 net jadd to the value of the work. An appendix 





CASE AND COMMENT. 





containing chan- 


approve d by the 


New York, | 
d New 
Ph 


Jer 

‘hitten D. 

tate Li 1 lletin 61 

of Twelve Lectures on Appellate 
r Class of the Law De- 

f Colorado.” 


By 


niversity ¢ 


ithern Law Review.” 
. Hammond Baker, 
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of the 
The publication 


his announcement 


in 
Southern Law Review, says 
of a eriodic 


law | al in the South at the present 


time appears to be appropriate and necessary 
Many law periodicals are published in our 


country, but South short of 
Why she 
of the « 
easy to explain; but it is a f 
Every periodical, just like the 


lr s environment, 


the comes far 


of 


behind the rest 


furni its share them. 


LUil 


should be so far oun- 


try, is act 
daily press, 
draws from it 


irgely and there 


tore part ikes of tlose 
it the 


is 


distinctive characteris 


tics which 


rive flavor, somewhat, of sec 


some divergence in the 


yught 


in widely separated sec- 
tions of ommon country, and this diver 


gence if there were no means of rapid inter 


communication, would soon manifest itself in 
strong, decided diff 


Fr 


centers of influence 


rences 


m the foregoing it would seem plain that 


should be distributed, 


her 


the 


and that the South should have share of 


them 


ao 


Dick 
| Dick was the sheriff. 


Ghe Humorous Side. 


CLiam Lawyers.—A Tennessee court pays 


its respects to a certain class of lawyers as 


follows : An attorney has no right to bea 
clam, and shut himself up in the seclusion of 
his own self-conceived knowledge of the law, | 
e must keep pace, so far 
H t keep y f 


and 
will enable him to do so, with the literature of | 


as reasonable dili- | 


gence a fair amount of common sense 


his profession, and what the courts have de 
cided.” Lawyers of this type are 
said to ‘‘ practise by ear.”’ 


sometimes 


How THE PostTMAsTER Swears.—A South 
friend py of 


taken bya clerk of a school towns! 


Dakota sends us a an oath 


ip before 


himself as postmaster. He begins by saying 


that John Smith ‘ bere by certifies that he is 


clerk,” ete., and has posted election notices as 


stated, and 


that the ab 
so help me God 


concludes : 


‘I solemnly swear 


ove statement is true and correct, 

Jobin Smith, P.M.” On 
this is stamped the local postmark as a seal, 
All 


nished by the combined clerk and 


these sanctions of his statement are fur 


Dp 


| 
the aid or consent 


stmaster 


himself, without of any 


other officer. 


VARIATIONS IN CoURT 


—A 
d by the 
AND COMMENT 


ETiqQuettt 
Kentucky correspondent is reminde 
item in the April Cast to 
the appearance of a Lord Chief Justice of 
in irt, of a passage in 
Part. 4, Vol. 1, 
where the recorder of Lon- 
to the 
s toa custom of the 


And 


concerning the 


“as 


one court inother co 


Plummer ¢. Bentham Bur 
row's Reports, 251, 


had 


Bench to certify ore ten 


don occasion appear in King's 


The report says nsulta- 


Sort 


city. a ¢ 


tion was had in the City 
of Gown the Recorder to 


Tenus In 


which Consultation it was determined that it 


it was proper for 
put on to make the Ore Return ; 
, faced with 
Black Velvet, and not his Scarlet Gown, his 


ought to be the purple cloth Robe 


Black silk One nor the common Bar-Gown.” 
In contrast the correspondent mentions the 
formula with which a Kentucky circuit judge 
addressed a witness for the commonwealth : 
You be back here next Court, or pay Uncle 
Woodruff a hundred dollars, Uncle 
He mentions another judge who made an 


attempt to have a more ceremonious court, 
He drilled the 
sheriff in the proper ceremony for opening 
the court, and the sheriff opened it in these 
words : Oyez — The 


Muh’ enberg—Circuit—Court—is 


with the following result. 


“ Ovyez, honorable — 


now con- 


vened—Judge Caldwell presiding —God 


save the Commonwealth ! ! |! 








